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USES AND TRUSTS. 


THE SUBJECTION CLAUSES. 


Anctent families in England were ex- 
tremely fond of perpetuities, as they were 
gratifying to the pride of the aristocracy ; 
but the policy of the common law abhorred 
them. Hence, various means were de- 
vised to evade them, and those means were 
favored by the common law courts. On 
the other hand, provisoes and conditions 
not to alien, with a cesser of the estate on 
any such attempt by the tenant, were in- 
troduced to recall perpetuities. Executory 
limitations were resorted to to attain the 
same object, and eventually springing uses 
of the inheritance in the form of executo- 
ry devises, were brought into action for a 
like purpose. 

The framers of the Revised Statutes, 
being aware of the necessity of a stable 
check to all attempts at perpetuity, intro- 
duced into the Revised Statutes the follow- 
ing section, viz :— 

“ Every future estate shall be void in its 
‘‘ creation, which shall suspend the absolute 
“ power of alienation, fora longer period than 
“is prescribed in this article. Such power 
“of alienation is suspended, when there 
“are no persons in being, by whom an ab- 
“ solute fee in possession can be conveyed.” 
1 R.S, 723, § 14. 

“§ 15. The absolute power of alienation, 
“shall not be suspended by any limitation 
“or condition whatever, for a longer pe- 
“riod than during the continuance of not 
“ more than two lives in being at the crea- 
“tion of the estate, except in the single case 
“ mentioned in the next section, 

“§ 16. A contingent remainder in fee 
“may be created on a prior remainder in 
“fee, to take effect in the event, that the 
“persons, to whom the first remainder is 
“ limited, shall die under the age of twenty- 
“one years, or upon any other contingen- 
“cy, by which the estate of such persons 
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“may be determined before they attain 
“ their full age.” 

Thus we see, by the above subjection 
clauses, that the power of protracting the 
period of alienation has been restricted to 
two successive estates for life, limited to 
the lives of two persons in being at the 
creation of the estate. 

We shall now pass on, to present and 
future estates, which will be the subjects 
for consideration in the next chapter. 


AS TO THE PRESENT AND FUTURE ESTATES. 


It will be material here to ascertain, if 
we can, the meaning of the words, “ by 
any limitation or condition whatever,” in 
the 15th section, and the meaning of the 
words “‘ every future estate shall be void in 
its creation which shall suspend the abso- 
lute power of alienation” in the 14th section, 
and to what estates those words apply. 

To what then does the 15th section ap- 
ply? The Vice-chancellor, in the case of 
Lorillard v. Coster, 5 Paige, 188, in answer 
to this question says—“ In order to ascer- 
tain this point correctly, recourse must be 
had to the context. The article of the 
statute in which it is found, relates to the 
creation and division of estates, and as far 
back as section seven, it begins to treat of 
estates in expectancy, as contra-distinguish- 
ed from estates ir. possession, both of which 
are defined. The former are divided into 
estates commencing at a future day, de- 
nominated future estates, and reversions. 
A future estate is then defined to be an 
estate limited to commence in possession 
ata future day, either without the inter- 
vention of a precedent estate, or on the de- 
termination by lapse of time or otherwise, 
of a precedent estate, created at the same 
time, including of course in this definition 
remainders, whether vested or contingent, 
and all other estates which would take ef- 
fect by way of executory devise, or by 
shifting a springing use at common law. 
The distinction between remainders and 
reversions is next pointed out, and then 
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the statute declares when these future es- 
tates shall be deemed vested and when con- 
tingent. 

Having thus shown what was meant by 
future estates, and pointed out their dis- 
tinctive qualities, the next object of the 
legislature naturally enough would be to 
lay down the rule in regard to perpetuities, 
and to say how far property might be ren- 
dered unalienable by the creation of a limi- 
tation of such future estates. 

Here it may be remarked that property 
is perpetuated whenever it is rendered 
unalienable, and this will happen when- 
ever the power to sell and convey the fee 
is entirely suspended, or is taken away by 
clogs or fetters upon the estate. The polj- 
cy of every liberal government is against a 
landed aristocracy ; and the law for good 
reasons will not gratify the pride or vanity 
of men, so far as to allow property to be 
perpetuated in families, and to be handed 
down from generation to generation, in 
manner inconsistent with an absolute own- 
ership, and divested of the quality of being 
transmissible by sale and purehase, which 
is inherent in every species of property. 
The first is effectually prevented, by abol- 
ishing entails, and the right of primoge- 
niture in descents; and the latter has be- 
come a fixed principle of the common law. 
The courts however relaxed, and finally 
established the well known rule, allowing 
some latitude for the vesting of future es- 
tates. This rule came under consideration 
in the recent revision; and the revisers, 
adhering tothe general plan of revising 
the laws, by frequently embodying sume 
portion of the common law into the statutes 
with more or less alterations, thought pro- 
per to do so with respect tothis rule. The 
rule is contained in the two next sections 
in order, (viz. § 14th and 15th,) both of 
which it will be seen are necessary to make 
out the rule as now established, and for that 
purpose they must be read together. 

The 14th provides that every future es- 
tate shall be void in its creation “ which 
shall suspend the absolute power of aliena- 
tion for a longer period than is prescribed 
in this article.” It then proceeds, “ such 
power of alienation is suspended when 
there are no persons in being by whom an 
absolute fee in possession can be conveyed.” 
These two sentences. compose section 14; 
and we have thus far two things ascer- 
tained. 1st, the effect which an absolute 
suspension of the power of alienation, be- 








yond a certain period, will produce ; and 
2d, what will constitute such a suspension ? 
But one thing positive was necessary, (viz,) 
to prescribe the period beyond which there 
should be no such suspension; and this is 
done by the 15th section already quoted. Itis 
obvious therefore that the 15th section was 
intended to carry out the provisions of the 
14th, and that it was necessary for that 
purpose. Without it the 14th would have 
been incomplete; but take the two to- 
gether, and it is perceived at once that they 
form an explicit enactment applicable, and 
only applicable, to future estates. They 
do not affect estates in possession, or those 
where an immediate right to the possession 
of land is conferred. It is still competent 
by deed or will to create an estate to take 
effect immediately in possession, in favor 
of any number of persons in being as 
joint tenants for their lives and the life of 
the survivor; because, however numerous 
they may be, they have only all to unite 
with the remainder-man, or reversioner, 
and convey the whole estate in fee. The 
power of-alienation therefore exists; nor 
Is it suspended for a moment by the crea- 
tion of such an estate. It is only sus- 
pended where there are no persons in being 
by whom an absolute fee in possession can 
be conveyed ; and this can only happen by 
the act of the party, not by operation of law. 

The construction therefore of the Vice- 
chancellor upon these two sections is, that 
the legislature meant by both sections to 
convey but one and the same idea: and 
that both were necessary to carry into com- 
plete effect, one and only one intent (viz.) 
that both were to operate only upon fu- 
ture estates. 





Georce Witson, Esq., or THE New- 
York Bar.—I1t is with a feeling of deep 
regret, that we announce the sudden death 
of this gentleman, which took place at the 
house of his son, in Sullivan-street, on Sa- 
turday evening last. Mr. Wilson was uni- 
versally respected, not less on account of 
his professional attainments, than for his 
kindness and urbanity in private life. Our 
distinguished District Attorney, James R. 
Whiting, Esq., laid the foundation of his 
legal education in the office of this gentle- 
man. 
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U. S. CIRCUIT COURT. 








U.S. Circuit Court for the Southern District 
of New-York. 


Before the Hon. S. Tuompson, and S. R. 
Berts. 


Timotuy Dwieut, adm § al. q. t. v.D. & 
Witiiam H. Appieton. 


COPY-RIGHT. 


The plaintiff was proprietor of a theological work, the 
copy-right of which was secured according to the 
provisions of the act of congress, and the defend- 
ants who were booksellers, imported a number of 
copies thereof trom England, purchased there from 
a London bookseller, some of which he sold in New- 
York, and the other copies of which were in his pos- 
session—Held, that the jury were authorized in 
finding a verdict of fifty cents for every sheet con- 
tained in the whole number of volumes found to 
have been in the defendant’s possession at any 
time, or which they had imported for sale, or sold 
without leave of the plaintiff. 

Where a work is published in several volumes at dif- 
ferent times, the insertion of the record in the page 
next following the title-page of the first volume of 
the work, is a sufficient compliance with the provi- 
sions of the statute to secure the whole work. The 
same record may be inserted in another edition of 
the same work published in a different number of 
volumes without impairing the copy-right. 

The delivery to the Secretary of State of the first 
volume of a work within six months after its publi- 
cation, and the rest of the volumes before the of: 
fence is committed, or the action is brought, is a suf- 
ficient compliance with the law to enable the plain- 
tiff to recover. 


Tuts was an action of debt qui tam in fa- 
vor of the plaintiffs who sued as well for the 
United States as for themselves, against the 
defendauts, D. & Wm. H. Appleton, de- 
manding the sum of three thousand six 
hundred dollars debt, due by reason of a 
violation of the plaintiffs’ copy-right for 
Dwight’s Theology, published by the plain- 
tiffs in five volumes. 

The declaration stated that the plaintiffs 
were the proprietors of a book called “ The- 





ology Explained and Defended, in a Series | 


of S i i FD | 
ermons, by Timothy Dwight, S. T. D | sealed by me. 


LL. D., late president of Yale College, 
with a Memoir of the Life of the Author, 
in five volumes,” entered and secured ac- 
cording to the act of congress in the year 
1818, and that they had complied with 
the provisions of the acts of Congress in 
such case made and provided, whereby 
the plaintiffs had become the legal proprie- 
tors of said work. That the defendants, 
well knowing the premises, and in fraud 





of the rights of the plaintiffs, and without 
their consent, and in violation of the acts 
of congress in such case provided, on the 
15th day of October, 1837, and on divers 
days between said date and the date of the 
writ issued in this case did import, or cause 
to be imported, forty copies of said book, 
each containing sixty sheets, contrary. to 
the acts aforesaid, &c. By reason whereof, 
&e. 

The declaration contained a second 
count for having in their possession, ex- 
posed to sale, and offering for sale, and 
selling forty other copies, &c., containing 
sheets, &c. By reason whereof, &c. 

Plea—Nil Debet. 

This cause came on for trial December 
2d, 1840. In support of the action, the 
plaintifis introduced a record from the 
clerk of the District Court of the United 
States for the District of Connecticut, in 
the following words: namely— 


District of Connecticut, ss. Be it 
remembered, that on the fifth day of 
January, in the forty-second year of the 
Independence of the United States of 
America, Timothy Dwight, and William T. 
Dwight, both of said district, administrators 
of the Rev. Timothy Dwight, now deceas- 


L. Ss 


| ed, and late of the said district, have de- 


posited in this office the title of a book the 
right whereof they claim as administrators 
aforesaid, and proprietors in the words fol- 
lowing, to wit: “ Theology Explained and 
Defended, in aSeries of Sermons, by Timo- 
thy Dwight, S. T. D. LL. D., late Presi- 
dent of Yale College, with a memoir of 
the Life of the Author in five, vol. 1,”—in 
conformity with the act of the congress of 
the United States, entitled “ an act for the 
encouragement of learning, by securing 
the copies of maps, charts, and books, to 
the authors and proprietors of such copies 
during the term therein mentioned. 
R. J. INGERSOL, 
Clerk of the District of Connecticut. 
A true copy of record examined and 
R. J. INGERSOL, 
Clerk of the District. 


A copy of this record was printed on the 
back of the title-page of the first volume, of 
copy of which record was duly published 
within two months, according to the law 
as it then was. - 

And it was proved that Dr. Dwight, the 
author, resided at the time of his death, 
which was in February, 1817, in New- 
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Haven, in the District of Connecticut; and | during the same period of time, seen a 
that the volumes of said work issued from | number of copies of the same work in the 


the press and were published, the first vol- 
ume on the 7th of February, 1818; the 
second volume on the 6th of June, 1815; 
the third volume on the 3d of August, 


1818; the fourth volume on the 29th of | 


October, 1818, and the last or fifth volume 
on the 10th of March, 1819. 

As to the delivery of the work to the 
Secretary of State of the United States, as 
the law requires, the plaintiff proved that 
the first and third volumes were both de- 
livered to the Secretary of State within 
six months from the publication thereof as 
the law requires. As respects the second 





volume, it appeared that it was not depos- | 


ited with the Secretary of State until about 
seven months after its publication; or 
rather, there was no evidence that it was 
in the office at an earlier period, As re- 
spects the fourth and fifth volumes, there 
was proof that the whole five volumes 
were in the office of the Secretary of State 
on the 20th of January, 1820, but at what 
precise times the volumes, except the first 
and third, were deposited in the office, was 
matter of inference from the depositions 
and receipts read in evidence. 

To show that the defendants had vio- 
lated the plaintiffs’ copy-right, they intro- 
duced an invoice from the custom-house 
of twenty-five copies of Dwight’s Theolo- 
gy, published by the defendants and pur- 
chased of a London bookseller by the de- 
fendants. This invoice was signed by the 
defendants, and was the one upon which 
said books were entered aud duties paid, 
and the plaintiffs insisted, was evidence 
that the defendants had imported so many 
copies of the work, which in this London 
edition was in one volume. 

The plaintiffs also introduced several 
witnesses who testified that they had pur- 
chased sundry copies of Dwight’s Theolo- 
gy at the defendants’ bookstore in Broad- 
way, in the city of New-York, at different 
times before the commencement of this 
suit, which copies appeared to have been 

ublished in Glasgow, and with Dr. 
Sowes's Essay on the Inspiration of the 
Scriptures prefixed, some of which copies 
were produced in court, in which the whole 
work was contained in one volume, and 
compared with the work described in the 
invoice, which had been given in evidence. 
The witness also testified that they had, 





defendants’ buvokstore for sale, similar in 
all respects to the copies produced in court, 
The plaintiffs then introduced as evidence, 
the original work as first published in five 
volumes in the year 1818, and soon after 
the death of its author. 

The defendants introduced a witness to 
prove that any other sermon, delivered by 
any other minister, independently of this 
work, would not be an improper addition 
to it, and that if any sermon was taken 
from the work, it would still be left a sys- 
tem of theology, complete for what he 
knew; that he had seen the work as published 
in five volumes, and also iu four volumes, 
That he understood each sermon was 
complete in itself,—that he was aware 
that two volumes of sermons, by the same 
author, had been published, distinct from 
the system of theology. Here the evi- 
dence closed. 

While the counsel were summing up to 
the jury, the Court suggested that it would 
be better to reserve the points of law, and 
let the jury find a verdict, if for the plain- 
tiffs, for an amount sufficient to cover the 
sum which the plaintiffs had shown they 
were entitled to, according to this view of 
the evidence, subject to the opinion of the 
Court on the questions of law, the amount 
to be reduced, if required, to conform to 
the opinion of the Court. This was agreed 
to by the counsel on both sides. 

The Court, after summing up the evi- 
dence to the jury, instructed them, if they 
found for the plaintiffs, to find specially 
how many volumes were deposited in the 
office of the Secretary of State, and when, 
and how many volumes were imported, 
sold or exposed for sale by the defendants, 
or found in their possession, within the 
meaning of the law as explained by the 
Court; which was, that the defendants 
were liable for all the sheets which had at 
any time been in their possession as im- 
porters or as venders of the same, or as 
having the same at any time for sale. 

The jury found for the plaintiffs two 
thousand dollars; and that the first and 
third volumes were deposited in the office 
of the Secretary of State, within six months 
from the time of their publication; and 
that the second, fourth and fifth volumes 
were not deposited in said office within six 
months after the time of their publication ; 
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and that the defendants had had in their 
possession thirty-eight copies of the Eng- 
lish work complained of. 

Upon this verdict the plaintiffs moved 

for judgment on the following grounds : 

First, That Dr. Dwight’s Theology was 

one entire complete work, constituting a 
system of theology in which every sermon 
and every part stood connected with some 
other part and with the whole. That this 
was apparent, from the analysis at the 
commencement of the work, and the sum- 
mary at the end. That no one sermon, 
nor any other part of the work, could be 
withdrawn without impairing the system 
and rendering it imperfect. ‘That it was 
immaterial whether this work was pub- 
lished in five or four volumes, like the 
American copies, or in one volume like the 
English copy. That whether the work 
was published in one volume, or five or four, 
was a mere matter of convenience to the 
publisher and binder, and regulated by 
the taste of the reader and the expected 
profit of the publisher. It is not like an 
author’s writings upon separate, indepen- 
dent subjects, published at different pe-' 
riods, in separate volumes. If the above 
position is sound, then it follows :— 

First. That the deposit of the title-page 
of the work, as found in the first vol- 
ume, in the office of the Clerk of the 
District Court, and the record there- 
of, was sufficient for the work, al- 
though got out in more volumes than 
one; and that the number of volumes 
was immaterial. 

Secondly. That the publication of the 
record from the District Court, on the 
title-page, or page next to the title- 
page of the first volume of the work, 
effectually secured the copy-right to 
the whole work, although published 
in more volumes than one. If the 





title become thereby vested at all, | 


it was vested in the work, not in the 
first volume only uf the work, 
Thirdly. The publication in the news- 
paper of the record of the title of the 
work as inserted in the first volume, 
protected the work, not merely that 
volume of the work. The object of 
such a publication was to let the world 


know that the author had taken out | 


a copy-right of his work, not of the 

first volume of his work merely. 
Fourthly. And hence it follows fourthly, 

that the deposit of the first volume of 


the work, within six months after the 
publication thereof in the office of the 
Secretary of State, is sufficient to se- 
cure the right and protect the work, 
provided the whole work is deposited 
there in a reasonable time, and before 
the reprint or attempt to reprint the 
work by any one else. The provision 
of the act on this subject is directory, 
and the object twofold. One object 
is to have a place, established by law, 
in which a copy of the work may be 
found, that the public may at all times 
know what works are private and 
what public property; and this no- 
tice is effectually given by deposit of 
the first volume in this case. ‘The 
other object is to compel the author to 
furnish, for the use of the public libra- 
ry of Congress, a copy of his work 
when complete. Both these objects 
have been answered in the present 
case. The whole work was furnished 
and delivered to the Secretary of State 
within a very short time after its pub- 
lication, and two of the volumes, the 
first and third, within six months. 

Fifthly. And hence it follows, in the 

fifth place, that the insertion of the 
record on the page next following the 
title-page of the first volume of the 
work, was a sufficient compliance 
with the statute. It was complying 
with the reason and spirit of the act ; 
for it was giving sufficient notice that 
the work was secured by copy-right, 
and was private property. No one 
looking at the work with a view to a 
publication, would omit to examine 
the first volume. Besides, as it is sub- 
mitted to the consideration of the 
court, that the terms book or books, 
as used in thissection of the act, mean 
work or works, not volume or volumes 
of a work. 

Secondly. It is urged by the defendants 
in the next place, that the record of the 
title of the work inserted on the page next 
following the title-page of the first volume 
of the first edition of the work, in five vol- 
umes, protects only that and such other 
editions of the work as might be published 
in five volumes ; that the words five volumes, 
make a part of the title of the work. 

In answer to this objection, it is in- 
sisted — 

1. The number of volumes in which the 

author declares he means to put his 
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work into, makes no part of the title 
of the work, That the subsequent 
alteration of the number of volumes 
in which the work may be published, 
is no change of the title of the work 
or book. 

2. If this objection is valid, an author 
could not, after taking outa copy-right, 
in which he had specified the number 
of volumes, ever change the number 
of volumes in which he might wish 
to publish his work without losing 
his copy-right. 

3. As this would be most unreasonable, 
it may be said, that the author may 
record his title anew, specifying the 
number of volumes in which he might 
wish to publish. But, if this would 
be of any effect, it would be taking 
out a new copy-right for precisely the 
same work, only in a different nutm- 
ber of volumes; and from this date 
his second copy-right would again com- 
mence, and if this would be legal, a 
man might perpetuate his copy-right 
as long as he pleased. 

Thirdly. The counsel for the plaintiffs in- 
sisted, that the plaintiffs had a right to re- 
cover fifty cents for every sheet contained 
in the whole number of volumes found to 
have been in the defendants’ possession at 
any time, or which they had imported for 
sale, or sold without leave from the plain- 
tiffs. 

The defendants made the following 
points :-— 

I. If the work in question was, by the 
deposit of its title-page, copy-righted, as 
an entire work, including the five volumes, 
the plaintiffs cannot recover, because they 
have not complied with the acts of congress 
in depositing in the department of state a 
copy thereof within six months after its 
publication. 

II. The copy-right, secured by the de- 
posite of the title page, was a copy-right 
in the first volume only. 

1. The language of the entry and title- 
page deposited, expresses this idea in ex- 
press terms. 

2. A series of publication issuing from 
the press, at distant intervals, cannot be 
brought within the protection of the copy- 
right acts, by observing in respect to the 
first in number in the series, the forms pre- 
scribed by those acts. 

III. Whether the copy-right extended 
to the whole work, or only to the first vo- 





lume, the plaintiffs relinquished the benefit 
and protection thereof. 

1. By publishing and selling for profit 
an unprotected edition in England. 

2. By printing and publishing here ten 
editions of the entire work, in four volumes 
each, with different title-page. 

(A.) The identity of the work, published 
with that copy-righted, is advertised to the 
public by the title-page alone. 

(B.) Ifa man issue his own copy-righted 
work, with a title-page other than that 
mentioned in the copy-right, he thereby 
relinquishes the protection of the copy- 
right acts. 

(C.) A citizen is not bound at his peril 
to buy a copy of both works and compare 
the text, in order to ascertain whether the 
work with a new name is identical with 
the copy-righted work. 

(D.) This objection applies with pecu- 
liar force, if the copy-right extends only to 
the first volume of first edition, for then the 
copy-right extends to perhaps the middle 
of a page in first volume of second edition, 
and there stops. 

Staples, S. P., and Ketchum, E., for 
plaintiffs. 

O’ Connor, McElrath, and Bloomfield, for 
defendants, 

Cur. ad. vult. 

Tuompson, J.—The statutes made to 
secure the copy-right to authors in their 
works, are -somewhat obscurely ex- 
pressed; and the English decisions shed 
very little light on the subject; though 
these acts are penal, yet they are remedial 
also, and made in favor of the aggrieved 
party, and to secure his rights, and the for- 
feiture goes in part to him. ‘The jury 
were authorized to give fifty cents for every 
sheet contained in the volumes found at 
any time, within the period stated in the 
declaration, to have been in the possession 
of the defendants. The law applies to 
all the copies which the defendants had im- 
ported, or sold, or held for sale, contrary to 
the rights of the plaintiffs ; and the inser- 
tion of the record on the page next follow- 
ing the title-page of the first volume of the 
work was a sufficient compliance with that 
provision of the statute. ‘This was not 
like a periodical work, but was an entire 
work embracing a system of theology, 
which system appeared from the author’s 
analysis, as a as his summary found in 
the work. 

That the number of volumes, in which 
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it was stated the work would be published, 
made no part of its title, and might be re- 
jected as surplusage ; and that the plain- 
tiffs might insert the same record in another 


edition published in a different number of | 


volumes, without impairing their copy- 
right. 

That the delivery to the Secretary of 
State of the first volume of the work within 
six months after its publication, and the 
rest of the volumes, before the offence 
complained of, was committed, or the ac- 
tion brought, was a sufficient compliance 
with the law to enable the plaintiffs to re- 
cover. That this case was distinguishable 
from the case of Wheaton v. Peters, &c., 
8 Pet. Sup. Court Rep. 591. In that case, 
it did not appear that the volumes had been 
delivered to the Secretary of State at any 
time, and to ascertain this with other facts, 
& trial at law was ordered; that, in this 


of the plaintiffs’ claim of a copy-right in 
this work, and, in the opinion of the court, 
the law had been substantially complied 
with, and that the title to the copy-right 
in the work had become well vested in the 
plaintiffs. 





IN BANKRUPTCY. 





U. 8S. Circuit Court, Boston, Mass. 
Before the Hon. Joseru Story. . 


Ex parte Bensamin Ranpatt and Timotay 
Regn, in the Matter of the Petition of B. 
Ranvatu for a Decree in Bankruptcy. 


Where a compromise and settlement has been effected 
with the whole of the creditors of a petitioner prior 
to a decree in bankruptcy being vranted, the petition 
may be dismissed on payment of costs. 


Tae question submitted for the opinion 
of the circuit court in this case was, whe- 
ther, where a petitioner, a member of a 
firm, who had, prior to the day appointed 
to show cause why a decree should not be 
granted, effected an arrangement and set- 
tlement with the joint aud separate credi- 
tors, could not be permitted to discontinue 
proceedings under such petition, and with- 
draw the same. 

Srory, J. I have no doubt whatsoever 
in this case, that the prayer of the peti- 
tioners may and ought to be granted ; and 
that all further proceedings should be 








stayed, and the petition dismissed, upon 
the payment of all the costs, hitherto in- 
curred, touching the same, and now re- 
maining unpaid. The application is made 
before any decree has been passed in bank- 
tuptcy, declaring the petitioners, or either 
of them, to be bankrupts, and giving them 
the benefit of the act of congress. If the 
application had been made after such a de- 
cree, it might have involved other conside- 
rations; for the effect of such a decree 
would be to divest out of the bankrupt all 
his property, and rights of property, from 
that time, and to vest the same in the as- 
signee in bankruptcy, immediately upon 
his appointment. I do not mean to say, 
that it might not even then be competent 
for the court, upon proper proceedings, 
upon the application of all parties—the 
bankrupt, the assignee, and all the credi- 


1s | tors—to direct a stay of all further pro- 
case, full notice had been given to the public | 


ceedings. That is a point which need not 
be considered upon the present occasion ; 
for here the petition has been filed by the 
voluntary act of the petitioner, (Randall,) 
and there has been uo proceeding in invi- 
tum by any of the creditors ; and no rights 
have as yet positively attached in their fa- 
vor, which the court is bound to enforce 
in bankruptcy. It does not occur to my 
mind, therefore, that there is any sound le- 
gal objection to stay all further proceed- 
ings upon this petition, and to dismiss the 
same. It isin the nature of a supersedeas ; 
and the grant of that is ordinarily a matter 
of sound discretion in the court sitting in 
bankruptcy. It is by no means an uncom- 
mon function for the lord-chancellor, sitting 
in bankruptcy, to award a writ of superse- 
deas to supersede the proceedings on the 
commission, however rightfully it may 
have been issued, upon the application of 
the bankrupt, after he has been decreed a 
bankrupt, with the consent, not of all his 
creditors, but merely of all his creditors 
who have proved their debts. It is not, 
indeed, a matter of strict right; and the 
lord-chancellor may, and often does, refuse 
to supersede it in such a case, where op- 
position is made thereto by other creditors, 
or it might produce injustice. Ez parte 
King, (2 Ves. jr. R. 40;) Ex parte Stokes, 
(7 Ves. R. 408;) Ea parte Duckworth, (16 
Ves. R. 486 ;) Ex parte Jackson, (8 Ves. R. 
533 ;) Ex parte Milnor, (19 Ves. R. 204 ;) 
Ex parte Law, (4 Madd. R. 273,) sufficient- 
ly show the general practice and the limi- 
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tations and qualifications thereof. A de- 
cree in bankruptcy, being in legal contem- 
plation, an execution for the benefit of all 
the creditors, the court will take care, that 
it shall not be superseded without good 
cause, and, where it is valid, not generally 
without the consent of all the creditors.* 

In the present case, [ understand that 
all the creditors, who are known to be 
such, concur in this application. They 
have made a compromise and composition 
of their debts; and there is, therefore, no 
longer any ground to retain the petition ; 
for the court cannot presume, that any 
other creditors exist, or that any possible 
injury can occur from a dismissal of the 
petition. The proper course is to stay all 
further proceedings, and to dismiss the pe- 
ti ion, as I have already intimated, upon 
the payment of costs. 

I shall direct a certificate to be sent to 
the district court accordingly. 





U. S. District Court for the District of Con- 
necticat. 


Before the Hon. Jupce Jupson. 


Ex parte the Creditors of R. & L. Cat- 
ENDAR, in the matter of their Petition for 
an involuntary Decree in Bankruptcy. 


Where an application is made by creditors for an in- 
voluntary decree, in bankruptcy, it is open to other 
creditors to come in on the day appointed by the 
court for the hearing, and pray for a decree, although 
the petitioning creditors may in the mean time have 
arranged with the debturs. 


THIs was an application by the creditors 
of R. & L. Calendar, fora decree in bank- 
ruptcy. It appeared that subsequent to 
the filing the petition, and prior to the time 
appointed for the hearing, the petitioning 
creditors had effected an arrangement with 
their debtors. 

On the day appointed for the hearing, 
application was made by the creditors to 
withdraw their petition. At the same time 
a motion was made by other creditors to 
enter an appearance and proceed with the 
case. 

Jupson J.—It will not do for one cre- 
ditor, or one set of creditors, to institute 





* With reference to withdrawing petition, without 
the cunsent of all the creditors, see case of John Gile, 
ante, p. 87. 





proceedings against a bankrupt, and before 
the day of trial comes on, under an order 
of notice from the court, to receive pay- 
ment of their own debt, in full or in part, 
and then, by withdrawing their petition, 
prevent the general creditors from pro- 
ceeding with the case. All persons having 
an interest as creditors, are by law patties, 
and may come in and have an appearance 
entered, and being parties, they may pro- 
ceed with the cause. The right here 
claimed, if allowed, would open the door 
for a fraudulent combination, which, in all 
these cases, might be practised, to the 
great injury of the creditors. If, indeed, 
the bankrupt, having the possession of the 
property, between the filing of the peti- 
tion and the day of hearing, can carve out 
sufficient to compromise with the petition- 
ing creditors, and enter into an agreement, 
for a withdrawal, be may as well carry 
away the residue, or appropriate it to other 
purposes than an equal division of it among 
his creditors. This course of proceeding 
would invite fraud, instead of preventing 
it. A man in failing circumstances, pro- 
cures his friend to petition against him, 
and while the same is pending in court, 
the general creditors are notified to appear 
on the day of hearing; they rest quiet un- 
der this proceeding, believing it to be in 
good faith, and when the day arrives, the 
property may be all puid over to this peti- 
tioning creditor, or a part of it, and the 
residue is taken out of the jurisdiction of 
the court. 

The petitioners, under the circumstances 
of this case, cannot be permitted to take 
the case out of court. They may, if they 
please, go out themselves, but they cannot 
take the case with them; when once began, 
it is for the benefit of all, and all, or any 
of the crediturs, may proceed with the 
cause. The motion to withdraw is disal- 
lowed—and the motion of the other cre- 
ditors to appear is allowed. 

















SUPERIOR COURT. 








| Junis S. Lewis v. Tue New-Yors Dry 


Dock Company. 


Where in an action brought in the Superior Court 
against a corporation, the plaintiff’s demand is re- 
duced, by payments,tu less than fifty dollars:—Held, 
that the defendant was entitled to costs. 

Alvhough the statute provides that suits cannot be 
maintained in Justices’ Courts against corporations, 
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yet they may be brought in the Court of Common 
Pleas, and the statute provides for costs in the 
event of any recovery whatever. 


Tuts was an action brought to recover 
of the defendants the amount of money 
which the plaintiff had deposited with the 
bank. 

Upon the trial of the cause, the amount 
of the plaintiff's demand, originally over 
$1400, was reduced below fifty dollars, 
by the production of checks drawn upon 
the bank. The state of the account was 
shown by the plaintiff’s witness, who gave 
from the defendant’s books the amount of 
the deposits, and of the checks paid, and 
striking the balance, which was claimed. 

An application was now made by the 
defendants, for leave to enter up judgment 
for costs. It was contended on the part 
of the plaintiff, that the debts, demands and 
accounts of both the parties established on 
the trial, exceeded four hundred dollars, (2 
R. S., p. 509, § 9, 2d edit.), and that the 
defendants being a corporation, were not 
suable except in a Court of Record, and 
consequently that the plaintiff was entitled 
to costs. 

For the defendants, it was insisted that 
the payment of the plaintiff’s checks by 
the bank, having reduced the amount of 
the plaintiff's below $50, the case did not 
come within the provision of the statute 
allowing costs, and that the suit should have 
been brought in the Court of Common 
Pleas, to entitle the plaintiff to costs 
against a corporation in case of a recovery 
for less than $50. 

Barney, for plaintiff. 

Kinney and Townsend, for the defend- 
ants. 

Cur. ad vult, 


Per Curiam. This was a motion, on the 
part of the defendants, to enter judgment 
for costs, they contending that they were 
entitled to costs, as the recovery was for 
less than $50. The plaintiff resists the 
motion, on the ground that the defend- 
ants are a body corporate, and are there- 
fore liable to be sued in a court of record 
only. 

Although suits cannot be brought against 
corporations in inferior courts, yet they 
may be brought in the Court of Common 
Pleas, and the statute provides for costs, 
in the event of any recovery whatever in 
that court. 

The motion is also resisted, on the 





ground that the case comes within the 9th 
section of the act concerning costs. That 
section provides, that the plaintiff may re- 
cover costs, if his claim, as established at 
the trial, exceeded $200, and was reduced 
by set-offs, or if the bills, demands and 
accounts of both parties, established at the 
trial, exceeded $400. The case before us 
does not come within the operation of this 
section. The claim of the plaintiff was 
not reduced below $50 by set-offs, but by 
payments ; and the only demand of the de- 
fendant established at the trial, was the 
balance of the account, as proved by his 
own witness. Motion granted. 





COURT OF COMMON PLEAS 





Before the Hon. M. Utusnoerrer and 
Jupces INGLIs and INGRAHAM. 


Epwarp Meyer v. Ernest W1nzeEr ¢ al. 
Dec. 31, 1842. 


Where different bonds were taken from several de- 
fendants, and after being forfeited and put in suit 
one of the common bail on special bail on mo- 
tion to set aside the suits :—Held that if part only of 
the common bail became special bail, or such special 
bail do not comprehend all the persons who were 
common bail, the plaintiff might except and proceed 
on the bail bond. 


Tuis was an appeal against an order 
made at chambers. It appeared that dif- 
ferent bonds and bail were taken from se- 
veral defendants, which being forfeited, the 
plaintiff put them in suit. The next day 
thereafter one of the common bail became 
special bail for all the defendanis. 

The plaintiff excepted and proceeded in 
the bail bond suits. The defendant now 
moved to set aside those suits, because the 
exception admitted that if the bail justi- 
fied they were sufficient. 

Western, H. M., for defendants. 

Mason, S. L., for plaintiff. 


Per Curiam.—If all the common bail 
had become special bail, such might have 
been the consequence, but if part only of 
the common bail became special bail, or if 
such special bail did not comprehend all 
the persons who were common bail, the 
plaintiff might except and proceed on the 
bail bonds. 

Appeal from judges’ order dismissed 
with 37 costs. 





— 
——— 


SS ee 








— — 
ee ee 


i=. psa ease eee 


202 THE NEW-YORK LEGAL OBSERVER. 





Practical Points—Restraint of Trade.—Building Contracts. 





PRACTICAL POINTS. 
RESTRAINT OF TRADE. 


Ir is a point of considerable importance, 
and of frequent occurrence, how far trade 
may berestrained. Inthe case of Hitchcock 
v. Cocker, (LN. & P. 796; 6 Ad. & EI. 
438,) it was well settled, that a party can 
be restricted from exercising his business 
in a particular place for his life, notwith- 
standing the death of the other party, with 
whom he covenants. And in a subsequent 
case, (Leighton v. Wales, 3 Mee. & W. 
545,) this doctrine was fully supported. A 
bond, however, to restrain trade wn- 
limited in point of space, is void, however 
limited the time may be, in which it is 
to be enforced. Ward v. Byrne, 5 Mee. 
& W.645. This last case was acted on in 
Hinde v. Gray, 1 Man. & Gr. 196; 1 Scott, 
N. R. 123. In a recent English case on 
the subject, the plaintiff, a cowkeeper and 
milkman, agreed to keep and retain the 
defendant in his service for one month 
certain, and until the expiration of a 
month's notice, to be given by either party 
to the other of them in writing, of his or 
their intention to determine such contract 
and service ; in consideration whereof, the 
defendant agreed to serve the plaintiff, and 
that he would not, during the continuance 
of such service, nor within twenty-four 
calendar months, after quitting or being 
discharged fromthe same, commence, carry 
on, or be concerned in any way whatso- 
ever, either as servant or master, in the 
trade or business of a cowkeeper and 
milkman, within five miles of Northamp- 
ton-square, under a certain penalty; and 
it was held, that this contract did not ope- 
rate in restraint of trade to such a degree 
as to render it void. 

The general policy of the law, said Mr. 
Justice Maule, undoubtedly, is, that trade 
shall be encouraged, and contracts oragree- 
ments, having for their object the restraint 
of trade, shall be discouraged ; though, if 
the question were ves integra, I should 
strongly incline to doubt, whether the in- 
terests of commerce be really promoted 
by the prohibition of such contracts. Many 
persons, who are well informed upon the 
subject, entertain an opinion, that the pub- 
lic would be better served, if, by permit- 
ting restrictions of this sort, encourage- 
ment were held out to individuals to em- 
bark large capitals in trade; and that it 





would be expedient to allow parties to en. 
ter into any description of contract for that 
purpose that they might find convenient, 
However, the law is well established that 
all contracts, in general restraint of trade, 
are illegal. But, it is also a part of the law, 
that such contracts are valid, provided the re. 
straint they impose is limited. It is said, that 
when the limitation is only colorable, or 
unreasonable, it falls within the general 
rule, and not within the exception. 

In Homer v. Graves, (7 Bing. 735,) the 
court clearly saw, that the limit was co- 
lorable and the restraint unreasonable, 
But it certainly does not follow, that be- 
cause the court thus held the exclusion of 
the defendant from the exercise of the 
profession of a dentist within a distance of 
one hundred miles from York, to be not 
necessary for the fair protection of the 
plaintiff, we must, therefore, hold, that the 
exclusion of the present defendant from 
the exercise of his business as a cowkeep- 
er within five miles of Northampton-square, 
is also an exclusion that is larger than is 
warranted or necessary for the fair and le- 
gitimate protection of the plaintiff.” Proc. 
ter v. Sargeant, 2 Scott, N. S. 289 ; 2 Man. 
& Gr. 20,8. C. 


BUILDING CONTRACTS. 


Cases frequently occur, which, though 
they arise rather out of a deviation froma 
special contract than a rescinding of it, are 
deserving of notice, on account of their 
partial frequency. The cases to which al- 
lusion is made are those in which builders 
and architects commence works under a 
specification or special contract, and then 
in the course of the work make material 
deviations and departure from the contract. 

Two judges of high authority, Lord 
Tenterden and Mr. Baron Parke, have 
both decided cases, laying down a sound 
principle on this subject. The one as to 
cases where the work is done in an inferior 
and cheaper way than the contract or spe- 
cification provided ; the other as to cases 
where the builder deviates into expensive 
alterations and additions. When a build- 
er contracts to do work on certain specified 
terms, and in a certain specified manner, 
but in fact does not perform the work so 
as to correspond with the specification, he 
is not of course entitled to recover the 
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price in the specification, nor can he re- 
cover according to the actual value of the 
work, as if there had been no special con- 
tract. According to Baron Parke, what 
the plaintiff is entitled to recover is, the 
price agreed upon in the specification, sub- 
ject to a deduction, and that deduction is 
such a sum as it would take to alter the 
work so as to make it correspond with the 
specification, Thornton v. Place, 1 Moody 
§ R., 218. It is clear that in many cases 
such a deduction will entirely cut down 
the plaintiffs demand. Where deviations 
are made by the builder, involving an in- 
creased expense to his employer,his empioy- 
er is of course not liable for such alterations, 
unless he has seen them,and done something 
to sanction them. The ordinary evidence in 
such cases is that he has seen the works 
going on, and never objected to the devia- 
tions and additions made. But in Love- 
lock v. King, 2 Moo. & Mal., 60, Lord 
Tenterden introduced the very sound and 
rational principle, that when the employer 
has protected himself by a specification of 
prices, the mere fact of seeing and even as- 
senting to deviations and additions, will not 
render him liable for the increased expense, 
unless he has been expressly informed that 
an increase of expense will be occasioned, 
or unless the additions are of such a nature 
that the employer seeing them, must have 
known that they would be attended with 
increased expense. Lord Tenterden, truly 
says: “It isa great hardship upon a party 
if he is to lose the protection of his esti- 
mate, unless he fully understands that such 
consequences will follow, and assents to 
them. Sometimes indeed the nature of 
the alterations will be such that he cannot 
fail to be aware that they must increase 
the expense, and cannot therefore suppose 
that they are to be done for the contract 
price. But where the departures from the 
original scheme are not of that character, 
I think the jury will do wisely in consider- 
ing that a party does not abandon the se- 
curity of his contract by consenting that 
such alterations shall be made, unless he is 
also informed at the time of the consent that 
the effect of the alteration will be to in- 
crease the work.’ This decision of Lord 
Tenterden is of great importance both to 
builders and their employers, and is mark- 
ed by that sound and correct view of the 
law, applying to the details of practical 
business which peculiarly distinguished 
Lord Tenterden’s decisions at nisi prius. 





THE LATE SIR WILLIAM GRANT. 


Tue most perfect model of judicial elo- 
quence which has come under the obser- 
vation of the reminiscent, is that of Sir 
William Grant. In hearing him, it was 
impossible not think of the character given 
of Menelaus by Homer, or rather by Pope. 
“‘ He spoke no more than just the thing he 
ought.” But Sir William did much more ; 
in decompounding and analysing an im- 
mense mass of confused and contradictory 
matter; and forming clear and unques- 
tionable results, the sight of his mind was 
infinite. His exposition of acts and of the 
consequences deducible from them, his 
discussion of former decisions, and show- 
ing their legitimate weight and authority, 
and their real bearings upon the point in 
question, were above praise ; but the whole 
was done with such admirable ease and 
simplicity, that, while real judges felt its 
supreme excellence, the herd of hearers 
believed that they could have done the 
same. Never was the merit of Dr. John- 
son’s definition of a perfect style “ proper 
words in proper places” more sensibly felt 
than it was by those who listened to Sir 
William Grant. The charm of it was in- 
describable ; its effect on the hearers was 
that which Milton describes, when he paints 
Adam listening to the angel, after the angel 
had ceased to speak. Often and often has 
the reminiscent beheld the bar listening 
at the close of a judgment given by Sir 
William, with the same feeling of admira- 
tion at what they had heard, and the same 
regret that it was heard no more !—Butler’s 
Reminiscences. 

“After a long and silent hearing—a 
hearing of all that could be urged by the 
counsel of every party—uubroken by a 
single word, and when the spectator of Sir 
William Grant (for he was not heard) 
might suppose that his mind had been ab- 
sent from a scene in which he took no ap- 
parent share, the debate was closed—the 
advocate’s hour was passed—the parties 
were in silent expectation of the event— 
the hall no longer resounded with any 
voice—it seemed as if the affair of the day, 
for the present, was over, and the court 
was to adjourn, or to call for another cause. 
No! The judge’s time had now arrived, 
and another artist was to fill the scene. 
The great magistrate began to pronounce 
his judgment, and every eye and every ear 
was at length fixed uponthe bench. Forth 
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came a strain of clear, unbroken fluency, | it became the cause of death by reason of 


disposing alike, in most luminous order, of 
all the facts and of allthe arguments in the 
cause ; reducing into clear and simple ar- 
rangement, the most entangled masses of 
broken and conflicting statements, weigh- 
ing each matter and disposing of each in 
succession, settling one doubt by a paren- 
thetical remark, passing over another diffi- 
culty by a reason only more decisive that 
it was condensed, and giving out the whole 
impression of the case in every material 
view upon the judge’s mind, with argu- 
ment enough to show why he so thought, 
and to prove him right, and without so 
much reasoning as to make you forget that 
it was a judgment you were hearing, by 
overstepping the bounds which distinguish 
a judgment from a speech. This is the 
perfection of judicial eloquence, not avoid- 
ing argument, but confining it to such rea- 
soning as beseems him, who has rather to 
explain the grounds of his conviction, than 
to labor at convincing others; not reject- 
ing reference to authority, but never beto- 
kening a disposition to seek shelter behind 
other men’s names for what he might fear 
to pronounce in his own person; not dis- 
daining even ornaments, but those of the 
more chastened graces, that accord with 
the severe standard of a judge’s oratory. 
This perfection of judicial eloquence Sir 
William Grant attained, and its effect upon 
all listeners was as certain and as power- 
ful as its merits were incontestable and ex- 
alted.”——Lord Brougham. 





POINTS—CRIMINAL LAW. 
MURDER. 


WHEN a wound is wilfully, and without 
justifiable cause, inflicted, and ultimately 
becomes the cause of death, the party who 
inflicted it, it seems, is guilty of murder, 
though life might have been preserved 
if the deceased had not refused to submit 
to a surgical operation. Maule, J., in are- 
cent English case, told the jury, that if 
the prisoner wilfully, and without any jus- 
tifiable cause, inflicted the wound on the 
party, which wound was ultimately the 
cause of death, the prisoner was guilty of 
murder ; but for this purpose, it made no 
difference whether the wound was, in its 
own nature, instantly mortal, or whether 








the deceased not having adopted the best 
mode of treatment; the real question is, 
whether, in the end, the wound inflicted 
by the prisoner was the cause of death? 


Reg. v. Holland, 2 Moo. & Rob. 351, 





SELECT ENGLISH CASES. 
COURT OF QUEEN’S BENCH. 


Before Lord Denuam, C. J., and Judges 
Witurams, CoLeripce and Wicutman, 


Witness.— Co-defendant. 


Prive (administrator of Pipe, deceased,) y, 
StTeece and Harvey. 


A defendant who has suffered judgment by default, 
cannot be called by the plaintiff asa witness against 
his co-defendant, in an action of contract ; he has 
an interest in the result of the cause, on account of 
his probably becoming entitled to call on his co-de- 
fendant fur contribution. 


Assumpsit by the administrator of one 
James Pipe, upona bill of exchange, drawn 
by the defendants, on and accepted by 
Messrs. Glyn & Co., for the sum of £100, 
payable to the order of the drawer, and 
endorsed by them to the intestate. The 
defendant Steele pleaded, first, that he did 
not make the bill modo et forma. He fur- 
ther pleaded, that the defendants, before 
and at the time of the drawing of the bill, 
were in co-partnership as wine merchants, 
and that the defendant, Harvey, drew the 
bill without the knowledge or consent of 
Steele, and in fraud of the partnership, 
and against good faith, averring that the 
intestate had notice of the premises, and 
that neither the co-partnership nor Steele 
ever received any consideration for the bill. 
Issue on the first plea. To the second the 
plaintiff replied de injuria. 

The defendant Harvey, allowed judg- 
ment to go by default. 

At the trial before Lord Denman, C. J, 
at the sittings after Easter Term, 1840, 
after the defendant Steele had given evi- 
dence in support of his special plea, Mr. 
Erle, for the plaintiff, proposed to call the 
defendant Harvey in reply, citing and re- 
lying on the cases of Brown v. Brown, (4 
Taunt. 752,) and Worrall v. Jones, (7 
Bing. 795.) This was objected to by the 
counsel for Steele, who contended that he 
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was interested, as being entitled to contri- 
bution if the plaintiff succeeded in fixing a 
liability upon Steele. 

The Lord Chief Justice thought the 
witness admissible, and he was examined. 
The jury having returned a verdict for the 
plaintiff, a rule was obtained in the follow- 
ing term for a new trial. 

Mr. Erle, and Mr. Serjeant Manning, 
showed cause. The witness was admis- 
sible if there was a balance of interest, so 
that, in reasonable probability, his testi- 
mony would not be affected one way or 
the other. The mere circumstance of a 
party being a co-defendant, will not, if he 
has suffered judgment by default, prevent 
him from being called as a witness in the 
cause. (Worrall v. Jones,7 Bing. 395 ;) 
nor will the mere fact of his being a party 
to the record, render his evidence inad- 
missible. (Nordin v. Williamson, 1 Taunt. 
378.) The court, before rejecting him, 
must see that he has a decided interest in 
favor of the party who calls him, for if his 
interest is equally balanced, his testimony 
is receivable. Here he could not relieve 
himself from the consequences of the judg- 
ment he had suffered by fixing the other 
defendant. 

Mr. Kelly and Mr. Gunning, in support 
of the rule-—This defendant was not ad- 
missible as a witness. He had a clear 
interest in favor of the plaintiff, for if he 
could establish the joint liability of his 
partner with himself, he would have a right 
to call on that partner for contribution, 
and to that extent would lessen his own 
liability ; and he would lessen that liability 
as well with respect to costs as damages. 
The general propositions advanced on the 
other side, are not disputed ; but they are 
not applicable. Worrall v. Jones, (7 Bing. 
395,) is not an authority the other way, for 
there the person proposed to be called was 
the principal debtor, and the defendants 
were merely his sureties, and by fixing 
them he could not obtain any right of con- 
tribution from them. Mant v. Mainwa- 
ring, (8 Taunt. 169,) shows that the co-de- 
fendant cannot be a witness for the plain- 
tiff. But Green v. Sutton, (2 Moo. and 
Rob. 269,) is distinctly in point, and though 
that is only a nisi prius case, the question 
was very fully argued, and all the cases 
were considered. On the authority of that 
case this rule must be absolute. 

Cur. ad vult. 

Lord Denman, C. J., after stating the 





facts of the case, and the question raised 
on the admissibility of the witness, said, 
that it amounted to this,—whether such a 
defendant was interested. But that was 
the very question at issue on the record, 
and the defendant proposed to be called 
as a witness against his co-defendant, in a 
case like the present, had the more dis- 
tinct interest to throw on his partner a joint 
liability, and thus diminish the amount of 
his own responsibility. In fact, he might 
have but little chance of doing so, but his 
interest lay in that direction, and his evi- 
dence was therefore inadmissible——Rule 
absolute. 





Rusuwortu vy. Taytor. 
Michaelmas Term—Nov. 5, 1842. 
TROVER—CONVERSION. 


The owner of a gun delivered it to B. to be sold for 
him, and B. delivered it to C. on trial, who kept it 
for some time, during which the gun was burst; the 
ow ner afterwards demanded the gun in the follow- 
ing terms: “I hereby give you notice that the gun, 
&c. is my property,and I hereby demand the same of 
you, and require you to deliver it up in the same 
plight in which it was when delivered to you.” C, 
answered that he would pay ten times the value 
rather than repair it:—Held, that such demand and 
refusal were not evidence of a conversion. 


Trover for a gun, with a count in case 
for negligence. Plea, not guilty. At the 
trial before Lord Denman, C, J., at the 
summer assizes at York, it appeared that 
the gun had been delivered by the plain- 
tiff to one Cross, to be sold for him, with 
an undertaking not to lend it on trial or 
deliver it except toa buyer. Cross deliy- 
ered it to Todd, upon information from 
him that he thought he had a purchaser 
for it; Todd lent it tothe defendant on 
trial in August, 1839, and it remained in 
his possession. In March, 1840, the plain- 
tiff made the following demand upon the 
defendant: ‘“‘I hereby give you notice 
that the doubled barrelled gun which I de- 
livered to Cross, and Cross delivered to 
Todd, and Todd delivered to you, is my 
property ; and I hereby demand the same 
of you, and require you to deliver it up in 
the same plight in which it was when de- 
livered to you.” The answer given by the 
defendant was, that the gun was burst, and 
that he would pay ten times the value 
rather than repair it; and he never deliy- 
ered it to the plaintiff. The gun had been 
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burst, but there was no evidence by what 
means. The learned judge directed the 
jury that the demand was not absolute, and 
therefore that a conversion was not proved; 
and a verdict was found for the defendant. 

W. H. Watson, now moved for a new 
trial on the ground of misdirection. The 
demand was sufficient under the circum- 
stances; the defendant should have an- 
swered, “I will return it to you in the state 
in which it now is.” 

Lord Denman, C. J.—The count in 
trover was founded on the demand and re- 
fusal, and I thought at the trial that the 
refusal to accede to the qualified demand 
proved was not a conversion, but was rather 
a complaint of the gun and a refusal to re- 
pair it. 

WiuraMs, J.—The point of the conver- 
sion was, I think, properly put to the jury 
by my Lord; the demand proved was not 
the sort of demand, upon the refusal to 
comply with which a conversion can be 
founded. 

Coterineg, J.—The ruling of my Lord 
as to the demand and refusal was quite 
right; it was a qualified demand which 
could not be complied with.*—Rule re- 


Sused.t 











bound to supply him with candle-light ing 
bedroom, provided he offers him another 
proper room for the purpose? The plea 
shows that the landlord did every thing that 
was reasonable. The short question is, ig 
a landlord bound to comply with the cap- 
rice of his guests, or, is he justified in say- 
ing, you shall not stay in a room in this 
way, and under these circumstances? | 
think he is not bound to do so. All that 
the law requires of him is, to find for his 
guests reasonable and proper accommoda- 
tion; if he does that, he does all that is 
requisite. I am also inclined to think, 
notwithstanding the case which has been 
cited of Rex v. Jones, 7 Car. & P. 213, that 
the declaration is bad for want of an alle- 
gation of a tender of the amount to which 
the inn-keeper would be entitled for the 
entertainment furnished to his guest. It is 
not sufficient for the plaintiff to allege that 
he was ready to pay; he should state fur- 
ther, that he was willing, and offered to pay, 
There may be cases where a tender may 
be dispensed with ; as, for instance, where 
a man shuts up his doors or windows, so 
that no tender can be made;_ but I rather 
think those facts ought to be stated in the 
indictment or declaration; and I have, 
therefore, some doubt as to the complete 
correctness of the judgment of my brother 


| Coleridge in the case cited ; but it is not 


PRACTICAL POINTS. 


| 

GUEST AT AN INN. 
| 
No rule is better settled than that an inn- | 
keeper must receive a guest, but this rule | 
is subject to certain qualifications, as ap- | 
pears by the following case :— | 
Although a traveller is entitled to rea- 
sonable accommodation in an inn, he is not 
entitled to select a particular apartment, or | 
to insist upon occupying a bedroom for the | 
purpose of sitting up all night, so long as | 
the innkeeper is willing, and offers to fur- 
nish him with a proper room for that pur- 
pose. Lord Abinger, C. B—“‘I am of | 
opinion that the plea is sufficient. I do not | 
think a landlord is bound to provide for | 
his guest the precise room the latter may | 
select. Where the guest expresses a de- 
sire of sitting up all night, is the landlord | 





* Wightman, J., had left the court. 

t See Thompson v. Shirley, (1 Esp. 31) as to the | 
demand, and Severin v. Keppell, (4 Esp. 156,) as to | 
the refusal. 


| necessary to decide that point in the pre- 


sent case. This rule must be discharged. 
Rule discharged. Fell y. Knight, 8 M. & W. 
269. 





Lex Loci Contractus. 


Wuere a bill of exchange was drawn 
in England, and accepted by a French 
house, and an action was brought by the 
endorser against the payee and endorsee, 


| both plaintiff and defendant being domi- 


ciled in England, it was held, that due no- 
tice of the dishonor by the acceptor was 
parcel of the contract; that the bill, being 
made payable bythe acceptorabroad, wasa 
foreign bill, and the /ex loci contractus must 
therefore prevail, and that it was sufficient 
for plaintiff to show that he had given defend- 
ant such notice of the dishonor, and protest, 
as was required by the law of France. 
Speaking of the delay in sending notice of 
dishonor, Lord Denman, C. J., observed, 
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« Still, although the delay in question was 
occasioned by the difficulty of registration, 
the plaintiff will not be the less entitled to 
our judgment in his favor, if he can estab- 
lish two things: that he gave his notice in 
due time, according to the French law; 
and that the French law is to govern the 
decision of the case ; and these are really 
the points on which the case turns. The 
first of these depends on the 165th section 
of the code, which, being appealed to on 
both sides, we are at liberty, and indeed, 
are compelled, to examine and form our 
judgment upon ; as was done by the Court 
of C. P., in Trimbey v. Vignier, 1 Bing. 
N.C. 151. The language of the section 
does not make it immediately clear; whe- 
ther the period of time there specified, ap- 
plies both to the notification of the disho- 
nor, and the usual citation in default of 

ayment, or only to the latter. The words 
are, “ li doit lui faire notifier le protét, et a 
defaut de remboursement le faire, citer en 
jugement dans les quinze jours qui suivent 
la date du protét, si celui ci reside,” &c. 
But as no other distinct limit of time is 
given within which the notice must be 
given, it seems to us, upon the whole, that 
the fifteen days and the other proportional 
allowances of time which follow, apply to 
the notice, as well as to the formal citation. 
The former must be done so much within 
the period as to allow time for the doing of 
the latter also, in case of non-payment be- 





fore it expires. The second point was ad- 
mitted properly to depend on this, whether 
the notification of the dishonor be parcel 
of the contract, or only an incident to the 
remedy at law for the breach of it; if it be 
the former the lex loci contractus will pre- 
vail; if the latter, the dex loct fort in which 
the remedy is sought. And this bill, being 
payable in France, is a foreign bill ; and 
although actually made in England, must 
be taken as between the drawer and payee 
to have been made in France, according to 
the principle embodied in the civil law 
maxim, “ contraxisse unusquisque in es loco 
intelligitur in quo, ut solveret, se obligavit.” 
Dig. lib. xliv. tit. vii. 21. And if this be 
so as between the drawer and payee, it is 
equally true as between the endorser and 
the endorsee; the former of whom must 
be considered as the drawer of a new bill, 
payable at the same place in favor of the 
endorsee.” Rothschild vy. Currie, 1 A. & 
E. N.S. 43. 





REMARKABLE TRIALS, No. 1. 
CIRCUMSTANTIAL EVIDENCE. 
Bradford, the Innkeeper. 


JonaTHAN Braprorp kept an inn in Ox- 
fordshire, on the London road to Oxford. 
He bore a respectable character. Mr. 
Hayes, a gentleman of fortune, being on 
his way to Oxford on a visit to a relation, 
put up at Bradford’s. He there joined 
company with two gentlemen, with whom 
he supped, and in conversation, unguard- 
edly mentioned, that he had then about him 
a considerable sum of money. In due 
time, they retired to their respective cham- 
bers; the gentlemen to a two-bedded 
room, leaving, as is customary with many, 
a candle burning in the chimney corner. 
Some hours, after they were in bed, one of 
the gentlemen, being awake, thought he 
heard a deep groan in an adjoining cham- 
ber; and this being repeated, he softly 
awoke his friend. They listened toge- 
ther, and the groans increasing as of one 
dying and in pain, they both instantly arose, 
and proceeded silently to the door of the 
next chamber, from which the groans 
had seemed to come. The door being 
ajar, they saw a light in the room. They 
entered, but it is impossible to paint their 
consternation on perceiving a person wel- 
tering in his blood in the bed, and a man 
standing over him, with a dark lantern in 
one hand, and a knife in the other! The 
man seemed as much petrified as them- 
selves, but his terror carried with it all the 
appearance of guilt. The gentlemen soon 
discovered that the murdered person was 
the stranger with whom they had that 
night supped, and that the man, who was 
standing over him, was their host. They 
seized Bradford directly, disarmed him of 
his knife, and charged him with being the 
murderer. He assumed by this time the 
air of innocence, positively denied the 
crime, and asserted that he came there 
with the same humane intentions as them- 
selves; for that, hearing a noise, which 
was succeeded by a groaning, he got out of 
bed, struck a light, armed himself with a 
knife for his defence, and had but that mi- 
nute entered the room before them. These 
assertions were of little avail ; he was kept 
in close custody till the morning, and then 





| taken before a neighboring justice of the 

















208 THE NEW-YORK LEGAL OBSERVER. 
Miscellaneous. 
peace. Bradford still denied the murder, | footman (eighteen months after the execu- 


but with such apparent indication of guilt, 
that the justice hesitated not to make use 
of this extraordinary expressson on writing 
his mittimus, “ Mr. Bradford, either you 
or myself committed this murder!” 

This remarkable affair became a topic of 
conversation to the whole country. Brad- 
ford was condemned by the general voice 
of every company. In the midst of all this 
predetermination, came on the assizes at 
Oxford. Bradford was brought to trial; 
he pleaded not guilty. Nothing could be 
stronger than the evidence of the two gen- 
tlemen. They testified to the finding Mr. 
Hayes murdered in his bed, Bradford 
at the side of the body with a light 
and a knife, and that knife, and the hand 
which held it, bloody. They stated, 
that, on their entering the room, he be- 
trayed all the signs of a guilty man ; and, 
that but a few minutes preceding, they had 
heard the groans of the deceased. 

Bradford’s defence on his trial was the 
same as before ; he had heard a noise; he 
suspected that some villany was transact- 
ing; he struck a light, snatched up the 
knife, the only weapon at hand to defend 
himself, and entered the room of the de- 
ceased. He averred that the terrors he 
betrayed were merely the feelings natural 
to innocence, as well as guilt, on beholding 
so horrid ascene. The defence, however, 
could not but be considered asweak,contrast- 
ed with the several powerful circumstances 
against him. Never was circumstantial 
evidence so strong, so far as it went.— 
There was little need for comment from 
the judge in summing up the evidence ; 
no room appeared for extenuation, and the 
prisoner was declared guilty by the jury 
without their even leaving the box. 

Bradford was executed shortly after, 
still declaring that he was not the murder- 
er, nor privy to the murder of Mr. Hayes ; 
but he died disbelieved by all. 

Yet were these assertions not untrue! 
The murder was actually committed by the 
footman of Mr. Hayes; and the assassin, 
immediately on stabbing his master, rifled 
his pockets of his money, gold watch and 
snuff-box, and then escaped back to his own 
room. This could scarcely have been ef- 
fected, as after circumstances showed, more 
than two seconds before Bradford’s enter- 
ing the unfortunate gentleman’s chamber. 
The world owes this information to a re- 
morse of conscience on the part of the 





tion of Bradford) when laid on a bed of 
sickness. It was a death-bed repentance, 
and by that death the law lost its victim. 


MISCELLANEOUS, 








Pleasantries of the Law.—In the ancient Welsh 
laws, cats appear to have been an object of legal soli- 
citude. In the Dimetian code, 283--(recently publish- 
ed)—it is declared that if a man parts from his wife 
he is to take away only one, and leave the rest. 

And it is also declared, ‘that whoever shall sell a 
cat, shall answer for her not: going a caterwaulin 
every moon, and that she devour not her kittens, ol 
that she have ears, eyes, teeth, and nails, and being a 
good mouser.” 





Vulgar Errors.—1. That when a man designs 
to marry a woman that isin debt, if he take her from 
the priest clothed only in her shift, he will not be liable 
to her engagements. 2. That there was no land-tax 
before the “4 of William III. 3. Thatif a criminal 
is hanged an hour and revives, he cannot be executed. 
4. That a funeral passing over any place makes it a 
public highway. 5. That a husband has the power of 
divorcing his wife, by selling her in open market with 
a halter round her neck. 6. That second cousins may 
not marry, though first cousinsmay. 7. That itis ne- 
cessary in some legal process to go through a fiction 
of arresting the king, which is done by placing a riband 
across the road, asif to impede his carriage. 8. That 
the lord of the manor may shoot over all the lands 
within his manor. 9. That pounds of butter may be 
of any number of ounces. 10. That bull beef should 
not be sold unless the bull had been baited previously 
to being killed. 11. That leases are made for nine 
hundred and ninety-nine years, because a lease of a 
thousand years would create a freehold. 12. That 
deeds executed on a Sunday are void. 13. That in 
order to disinherit an heir-at-law, it is necessary to 
give bim a shilling by the will, for that otherwise he 
would be entitled to the whole property. 





Extract from Affidavit.—And deponent saith that 
the said Hook’em Typ thereupon threatened to kick 
deponent to the devil, and deponent verily believes that 
the said Hook’em would have so done but for the inter- 
ference of the said Timpkins, who subdued the obdu- 
racy of said Hook’em. 

Going to the devil.—“ Did you present your account 
to the defendant?’ inquired a lawyer of a client. “I 
did, your honor.” “And what did he say?’ ‘He 
told me to e the devil!’ “And what did you do 
then?” ‘Why I came to you.” 

Eloquence.—These affidavits, sir, are full of vacui- 
ty, and replete with nothing.” 


Lord Sandwich.—Lord Sandwich, when full dressed, 
had a dignified appearance; but to see him in the 
street, he had an awkward, careless gait. Two gen- 
tlemen observing him when at Leicester, one of them 
remarked, ‘1 think it is Lord Sandwich coming ;” the 
other replied that he thought he was mistaken. 
“Nay,” says the gentleman, “I am sure it is Lord 
Sandwich ; for, if you observe, he is — down 
both sides of the street at once.” But Lord Sand- 
wich gave a better anecdote of himself:—‘ When I 
was at Paris, I had a dancing-master; the man was 
very civil, and in taking leave of him, I offered him an 
service in London. ‘Then,’ said the man, bowing, . 
should take it as a particular favor if your lordship 
= tell any one of whom you learned to 

ce. 








